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General Conment: February 25, 2008

Thomas Dowd

Admi ni strator, Ofice of Policy Devel opnent and Research
Enpl oynent Trai ni ng Admini stration

U. S. Departnment of Labor

200 Constitution Avenue N. W, Room N-5641

Washi ngton, D.C. 20210

Dear M. Dowd:

| strongly urge the Departnent of Labor to certify Farm Labor Contractors
for H2A

visas to performreforestation work as agricultural labor. | strongly
believe that this

certification would be consistent with, and is supported by, the definitions
of agriculture

contained in the Fair Labor Standards Act, the Internal Revenue Code, and the
M gr ant

and Seasonal Agricultural Wrkers Protection Act. | had hoped that your

pr oposed

rul es changes woul d address this inequity and was sorely di sappointed when it
did not.

| believe that the Departnment of Labor has wongly classified reforestation
| abor as

being solely eligible for H2B, non-agricultural, seasonal worker visas. It is
cl ear that

there are circunstances where reforestation workers are agricultural workers
under

existing law and current regul ations. The Departnent of Labor should
recogni ze these

circunst ances and al |l ow such workers to be eligible for H2A visas in their
pr oposed

rul es changes.

As we are sure you are aware, the Fair Labor Standards Act in 29 USC 203(f)
def i nes

agriculture to ?include farmng in all its branches and anbng ot her things

i ncl udes the

cultivation and tillage of the soil?, and any practices (including forestry
or |unbering

operations) performed by a farner or on a farmas an incident to or in
conjunction with

such farm ng operations ??. The Bureau of Labor Statistics defines farmers in
its

Standard COccupational Cassification System (OES/ SOC 11-9012) as those who ?On
an ownership or rental basis, operate farns, ranches, greenhouses, nurseries,
ti nber

tracts, or other agricultural production establishments?? Wbster?s defines
a farm as

a tract of land devoted to agricultural purposes. Cultivating neans to | oosen
or break up

the soil about growing plants. The act of planting a tree invol ves breaking
up and

| oosening the soil about the seedling to allow the root systemto be inserted
into the

ground.

Enpl oyees perform ng reforestation activities that are the same as those
perfornmed by

farmworkers on a farmor for a farnmer should be classified as agricultura
wor kers for

H2A purposes. The qualifying reforestation activities should include

pl anting, weed

control, herbicide applications, and other unskilled, nonprofessional, nmanua
| abor

tasks that have to do with preparing the site and cultivating the soil. The
wor kers who

performthese reforestation-related tasks deserve the sane consideration for
H2A vi sas

as do workers who performthe sanme or simlar tasks in cultivating other
agricul tural

and horticultural commbdities on many of the same farns.

Workers performng reforestation tasks for farmers or on farnms are clearly
agricul tural
enpl oyees under the Fair Labor Standards Act. | am di sappointed that the



Depart ment

of Labor fails to recognize this definition for purposes of classifying H2A
eligible

enpl oyers and respectfully request that the Departnent of Labor reeval uate
its position

and i ssue new regul ati ons all owi ng H2A visas to be issued to qualifying
reforestation

wor kers. There should not be separate, conflicting categories for workers
t hat prepare

sites and cultivate soil for vegetable planting and workers that prepare
sites and

cultivate soil for tree seedling planting.

In its Training and Enpl oynent Qui dance Letter 27-06 the Departnent
officially takes

the position that Fair Labor Standards does not classify forestry as
agriculture -- ??

al t hough the occupations of Tree Planter, Forest Wrker and Laborer, and
Brush

Clearer have many sinilarities to agriculture, they are not so classified
under either the

I nternal Revenue Code or the Fair Labor Standards Act (FLSA). Therefore,
under the

I mmigration and Nationality Act, they are not authorized for the H2A visa and
must be

processed as H2B occupations.? The TEGL fails to consider the exception

al | oned

under FLSA. That is, that when forestry work is perforned on farms or for
farmers it is,

by FLSA?s definition, clearly agriculture. It also fails to consider the fact
that the act of

planting a tree is by definition, cultivating the soil.

It follows then that the Departnent nust be basing the TEGL procedures solely
on its

interpretation of the Internal Revenue Code, as spelled out in 26 USC 3121(gQ)
(1), that

defines Agricultural Labor as ?? on a farm in the enploy of any person, in
connection with cultivating the soil, or in connection with raising or
harvesti ng any

agricultural or horticultural comvpdity?? But, again, we find that even the

I RS

| anguage supports ny position. These reforestation tasks are being perforned
on

farms, in connection with cultivating the soil. The tasks of digging,

pl anti ng, weedi ng,

and spraying are by definition, cultivating the soil. Again, the Departnent
of Labor

fails to recogni ze the caveats in the definition outlined under current |aw,
this time it is

the IRS Code that would permt reforestation workers to be classified as
agricul tural

wor kers and eligible for H2A visas.

O her sections of the Internal Revenue Code, although not directed
specifically to

agricultural |abor, also include tinber operations under the definition of
?farm ng, ? and

t herefore support nmy request. For exanple, Section 2032 A (e) (4) defines the
term?farn? to i nclude ??.woodl ands?. Section 2032 A (e) (5) (c) defines the
term ?farm ng purposes? to include ?the planting? of trees?. The instructions
for IRS

Schedule F (farm ng) of Form 1040 stipulate that the formis to be used by
sol e

proprietor farnmers, including those who grow ti nber and produce forest
products.

Therefore, under both FLSA and the Internal Revenue Code, when reforestation
t asks

involved in cultivating the soil take place on a farmor for a farnmer, such
tasks shoul d

reasonably be defined as agriculture, and therefore eligible for the H2A visa
program

Enpl oyers of reforestation workers that come to the U.S. to work on H2B visas
of ten

find thenmsel ves having to conply with the laws and regul ati ons surroundi ng
H2A vi sas.

This only lends further support for reclassifying reforestation workers. For
exanpl e,

DOL has enforced the M grant and Seasonal Agricultural Wrkers Protection
Act, 29

USC 1801-1803, with respect to the reforestation business for al nost 20
years. The



original reason for enforcement was based on the 9th Crcuit Court of Appeals
decision in Bresgal v. Brock, which held that forestry was agriculture for

t he purposes

of the Act because the Internal Revenue Code (26 USC 3121(g)) includes in
its

definition of Agricultural Labor ??the handling, planting, drying, packing,
packagi ng,

processing, freezing, or grading prior to delivery for storage of any
agricultural or

horticultural commodity in its unmanufactured state.? The Bresgal decision
further

states that ??forestry workers who raise trees as a crop for harvest are
engaged in

agricultural enploynment?? The Court found it was ?i nconcei vabl e that Congress
i ntended to protect workers planting fruit trees in an orchard, and to

di sregard workers

planting fir trees on a hillside??

In fact tree planters are specifically nmentioned in the record of the

Congr essi ona

Conmittee that anmended the agricultural labor law in 1974. The Court al so

i nterpreted

the law to define reforestation as agriculture even when not done on a farm
and DCOL

has thus been enforcing MSPA as such, on farns, on industrial tinberlands, and
public forestland, ever since. | fail to understand how t he Departnment of
Labor can

justify using this Internal Revenue Code section as a basis for denying that
reforestation is agriculture for the purposes of H2A visas, and at the sane
time, use

the very sane section of the very same law to define reforestation activities
as

agriculture to enforce MSPA. This latter interpretation is particularly

i nconsistent if the

reforestation activity is taking place on a farmor for a farmer as outlined
under FLSA

As a result of being bound by the Bresgal decision, forestry contractors
conply with

other federal farmng regulations. Al forestry contractors engaged in
reforestation

nmust be regi stered Farm Labor Contractors. They nust adhere to all of the sane
agricultural enployer regul ations as Farm Labor Contractors engaged in nore
traditional agricultural activities. DOL enforces the OSHA Field Sanitation
St andards for

agriculture, 29 CFR 1928.11, with respect to reforestation contractors by
using the

sanme premise ? i.e., that the sinple act of planting trees is agriculture.
Ref orestati on

contractors have all the responsibilities set out by the agriculture
regul ati ons but are

bei ng denied the benefits of access to agricultural |abor wth H2A visas.

O her federal agencies currently recogni ze reforestation as agriculture.
Farnmers are

eligible for federal agricultural cost sharing for reforestation under 7 USC
1724(a) (2).

The Natural Resources Conservation Service supplies technical assistance to
private

| andowners under 7 CFR 610.26 to ?inprove all agricultural |ands, including
cropl and,

forestland, and grazing |lands?? The |ist of federal |aws and regul ations that
co-mngle

reforestation and agricul ture goes on and on

O her evidence that reforestati on workers should be certified for H2A visas
can be

found when | ooking at simlar industries that are already using the H2A visa
cat egory.

Forestry nurseries are currently eligible for H2A vi sas. These workers
cultivate the soil

pl ant the seed, spray the weeds, and |ift and pack the tree seedlings for

shi pment .

These sanme nursery workers are also often used to plant the nursery stock in
reforestation activities away fromthe nursery site when the nursery itself,
or its Farm

Labor Contractor, is also acting as the reforestation contractor. It nmakes no
sense to

permt an H2A worker to plant a tree in a nursery, tend to it until it can be
used for

reforestation, and then replant it in the forest but not allow other workers



access to H2A

vi sas because they only plant the seedlings in the forest and did not work in
t he

nursery. Christmas tree growers are also eligible for H2A visas. The act of
planting a

Christmas tree is absolutely identical in every way to the act of planting a
tree for a

ti mber crop.

Your proposed rule changes will allow | ogging contractors to be eligible for
H2A vi sas

using the definitions in IRC 3121(g) and 203(f) of FLSA that say harvesting
of an

agricultural conmmodity is agriculture. Those same code sections include

pl anting and

cultivating the soil as agricultural pursuits. By using the sane authority
you outline to

allow logging to be eligible for H2A you nay all ow reforestation to be
eligible for HA

You al so ask if there are other businesses that should be simlarly included
within the

definition of agriculture under this program | believe it is obvious that
reforestation

wor kers shoul d nost certainly be included.

In consideration of the above, | respectfully request that the Departnent of
Labor

amend its procedures to allow reforestation workers to be eligible for HA
visas. This

shoul d be all owed at the | east when the work is being perfornmed on a farm or
for a

farmer, as outlined above, in order to stay within current Fair Labor

St andar ds Act

gui del i nes. The reforestati on work obviously nust be perforned by a

regi stered Farm

Labor Contractor to stay within the Mgrant and Seasonal Agricultural Wrker
Protection Act regulations. The reforestati on work nust al so invol ve
cultivating the soi

as outlined in the Internal Revenue Code. If all of these criteria are net in
t he ETA-750

application, the Departnent of Labor should nost certainly certify the
applicant for an

H2A visa. Current law only requires neeting one of these criteria but the
Departnent is

refusing to recognize the eligibility of reforestation workers even though
they often

neet all three. Al three of the legal and regulatory criteria are nmet under
the foll owi ng

ci rcumnst ances:

1.«The reforestation takes place on a farmor for a farner. That would be on
private, non-industrial property used primarily for agricultural purposes,

i ncl udi ng

tinber tracts.

2.+The reforestation involves cultivating the soil. This would include

pl anti ng,

weedi ng, fertilizing, and brush control. It nust be agricultural in nature.

3.+*The work nust be performed either by the farmer hinself or by a Farm
Labor Contractor if for hire.

| respectfully request that the Department of Labor nodify its guidelines for
processi ng

and approving H2A | abor certification applications to include reforestation
as outlined

above. Thank you for your pronpt consideration of this matter

Ceoffrey P. Ellison
Cul I man, AL
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